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DISABILITY SERVICES AMENDMENT BILL 2014 
Second Reading 

Resumed from 17 June. 

HON HELEN MORTON (East Metropolitan — Minister for Disability Services) [8.27 pm] — in reply: I 
was partway through responding to some of the comments that members raised with me about the Disability 
Services Amendment Bill 2014 and generally around the National Disability Insurance Scheme My Way trial 
and the National Disability Insurance Agency trials that are taking place. I talked about the difficulty in getting 
the federal Labor government to agree to the WA-based trial. I said that, despite this, there has been a 100 per 
cent increase in funding for disability services generally and there will be an increase in funding of about 
$100 million just for the two NDIS trial sites over and above the services that people currently get in those sites, 
covering about 8 400 people for the next two years. 

I talked about the National Injury Insurance Scheme and the second draft that I had seen and the fact that, in the 
meantime, the state will fund reasonable and necessary supports in NDIS sites. I talked about why we fought for 
an NDIS My Way trial in WA because we believe that we can deliver this service to people with disability and 
their families more efficiently and more effectively and deliver better outcomes for people with disability. 
Importantly, at last there will be a chance for us to move from the rationing system of service delivery to an 
entitlement system. I talked about how this means no more caps in the trial sites, and, hopefully, when it rolls out 
across the whole of Western Australia, we will have no more caps across the whole of the state. Everybody who 
needs reasonable and necessary supports will get them, and it will not be on the basis of highest priority need. 
I also talked about how difficult this will be for some people and families, given that this will apply only for the 
next two years in those trial sites and that a boundary does have to be drawn somewhere for those trial sites to be 
able to operate, hence the need for the legislation. To be able to provide services for somebody on this side of the 
road in a particular way with the level of funding et cetera and do it differently on the other side of the road 
would be both unfair and discriminatory if we were not able to demonstrate that we were doing that for a trial of 
a new service in Western Australia. That will enable the Disability Services Commission to treat people in the 
NDIS My Way sites differently from people in the disability service provision framework across the rest of the 
state, hence the legislation that is necessary to enable that to happen. It is different because in the trial site people 
over the age of 65 years will not receive any services under this scheme. It is also different in the trial site 
because it is an entitlement rather than a priority-by-need approach, so all people who need services will get 
reasonable and necessary funding for support. Of course, the trial site includes people who have a disability as a 
result of chronic mental health problems. Almost reluctantly, again I make the comment that the combined 
application process will continue to apply elsewhere in Western Australia while this is happening differently at 
these two trial sites. 

I started to talk about the differences between the National Disability Insurance Agency trial site and the 
National Disability Insurance Scheme My Way trial site, so I will finish on that a little more. Under the NDIS 
My Way trial site there will be local decision-making. The local decision-making will be pushed down as far as 
possible to the local area, which means that local decision-makers based in the lower south west will make 
decisions around funding applications, eligibility criteria, and reasonable and necessary supports, and that only 
on appeal will that come through to a level in Perth operated by the Disability Services Commission. In the 
NDIA approach, many of these decisions will be determined by a part of the organisation that still remains in the 
eastern states. A second area of difference will be with the relationship approach that is undertaken and currently 
part and parcel of the way that the My Way sites operate whereby people with a disability, their families, carers, 
service providers, and the local area coordinators work collectively together to build and develop a relationship 
to achieve the sorts of outcomes that people hope to get. With the NDIA approach, people work with planners 
who go through quite a lengthy process—I do not know what the page numbers are up to now, but the last time 
I looked the application form was 95 pages long. Once that work is done, and a lot of that work will be done at 
arm’s length with one another, it will be handed to the local area coordinators to broker those services. 
Even though the NDIA talks about using local area coordinators, they have quite a different role. The providers 
will not have much of a say in it at that stage until they are contacted or sought by the local area coordinators to 
provide the services, and even then it will be people who meet certain criteria who are on a kind of menu, and 
people with a disability will be able to choose from that menu. It is quite a different approach to the relationship 
approach. Obviously the two-year trial is designed entirely to find out whether that is so, but we believe at this 
stage that that relationship approach will actually develop better outcomes for people because it is driven by 
local knowledge, more choice, more opportunities, more preferences and more options by people who know 
what is on the ground in their local community, and they do not have to be constrained by the menu put before 
them.  
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Of course, I have already mentioned how local area coordinators will be utilised differently in these two trials. 
I understand that the NDIA is already moving its approach in WA closer to the My Way approach, even though 
it is not yet off the ground. Some flexibility has been shown in that process, which is a good thing. If it is already 
indicating that it can see some greater benefits in providing services to people with disability in the hills in a way 
that is closer to or resembles that provided by the My Way services, I am not unhappy about that, as long as we 
are clear and up-front about it. Services can also be provided more flexibly when the services that the NDIS 
My Way trial will have to interrelate with are equally funded and supported at a state level. Organisations 
involved with housing, education, health and transport, and other services that people will have a linkage with, 
are far better provided when those linkages occur at a state level and the relationships built between the agencies 
can be utilised to get better outcomes for people with a disability in their family. A fair bit of work will have to 
be done with the NDIA for that to occur in WA, but there is no reason why it should not happen. 

I also want to say something about how people will apply for the My Way trial. Today I released the first bit of 
information in the NDIS My Way campaign. I am pleased to provide some copies of the information that was 
part of today’s launch—if anybody would like them—about how people will apply and how they will know what 
is going on in the lower south west area. Information will now be available to people through radio and 
television ads and in the newspaper et cetera, but also through these fact sheets, and I have a series of complete 
sets of fact sheets if anybody would like a copy of them. 

I will go through what information is already available for people on these fact sheets. The first fact sheet talks 
about the lower south west with somebody asking, “Am I eligible?” It talks about the shires and the postcodes 
involved in the trial and how a person must be under the age of 65 years and an Australian citizen or a permanent 
resident and those sorts of things. The second fact sheet talks about age and residency and the fact that a person 
has to meet certain disability requirements. It contains a map and talks about the lower south west trial site, but 
then it also starts to pick up the Cockburn–Kwinana trial site that will come onstream in the next year. Another 
fact sheet talks about the role of My Way coordinators in supporting, planning and assisting people to get the 
services they need. The next fact sheet is about the history of disability services in Western Australia, which 
contains mostly background information but helps people to understand how the concept of My Way evolved 
well before the NDIS got underway, and how the NDIS My Way trial site is the area we are specifically talking 
about at this time. Another fact sheet is about people with a psychosocial disability and how they will fit into this 
program. Having the portfolios for both mental health and disability services, and having somebody like 
Eddie Bartnik, the previous commissioner for mental health, who has an understanding of disability services and 
mental health, meant that WA was in the best possible position to enable people with psychosocial disabilities to 
come into the trial on day one. 

People may not be aware, but Eddie has now been employed by the National Disability Insurance Agency to 
assist the agency nationally to pick up people with a psychosocial disability and also to assist the agency with its 
understanding and development of local area coordinators. 

Another fact sheet refers to what happens after the trial. It is letting people know that the trial is for two years 
and what the implications are after that. The final one talks about the benefits of individual planning. These fact 
sheets are available to people if anyone would like them. I do not know whether it is a matter of tabling them or 
just handing them out if anyone wants them. I do not think it needs to be tabled. 

The DEPUTY PRESIDENT: Minister, that is entirely up to you. I would like to note my interest in getting a 
copy. 

Hon HELEN MORTON: I will table the document and make available copies to those members who would 
like them. 

[See paper 1563.] 

Hon HELEN MORTON: A question was asked during the debate so far around how many jobs this would 
create. I cannot be definitive about that at this stage but already the number of service providers in the lower 
south west has doubled in preparation for picking up the services for people with a disability. They have been 
working with National Disability Services WA for more than 12 months to build the workforce capacity of the 
not-for-profit sector. Most people would remember that in a budget a couple of years ago we made a massive 
injection of funding into the not-for-profit sector to strengthen its retention of staff, to build its staff development 
capabilities and to improve its governance et cetera so that it would be in a much stronger position to take on the 
work that is now coming through the not-for-profit sector and be able to compete equitably with other agencies 
in recruitment. That work is happening. From a disability services staffing perspective, new mental health–
trained people have been employed as NDIS My Way coordinators. Some people have suggested that overall the 
workforce will triple. I am yet to see whether that will be borne out of this process, but I can assure members that 
it will not be tripled in a bureaucratic sense; it will be in the service provider areas. 
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There were questions around the objectivity and the evaluation of the trials. The overarching review group is 
overarching across both trial sites. It will have unfettered access to information from both trial sites. Both the 
commonwealth and the state have agreed to provide that information to the overarching group. I refute any 
suggestion that somehow or other some bias is built into this. I do not think that either the commonwealth or the 
state would have signed up to it if they thought that there was some kind of bias or suspicion or something of 
that nature built into the way that this will operate. 

The final point I make on the basis of what people raised with me is that the evaluation of these sites is an 
independent evaluation. The contract has been tendered for. I understand that it has not been finally let at this 
stage, so I cannot indicate who has been chosen, but I can say that an interstate university will undertake this 
work and that contract will probably be signed this week. I mention that because people were concerned that 
somehow or other we would influence that evaluation or make it a service that we could manipulate in some 
way. I really want to let members know that that is most unlikely to be the outcome on the basis of the 
organisation that is taking this on. 

The evaluation of the NDIS My Way trial will continue throughout the two-year trial. It is not something that 
will just happen at the end of the trial. It will be a continual evaluation and it will help to inform the decisions on 
reform at a local and national level. Again, when the state and the commonwealth signed this, they understood 
quite clearly that the evaluation of this trial has the potential to inform the NDIS nationally, and it could certainly 
have an outcome—although it is not necessarily going to have an outcome in this way—that determines that 
either the Disability Services Commission or the NDIA will continue to run the entire NDIS services in 
Western Australia one way or another. 

I will start to talk about the issues raised in the Standing Committee on Uniform Legislation and Statutes 
Review’s report. Probably before I get into that, for the benefit of members of the house, I need to mention that 
four agreements make up the overall approach to the way we are doing the NDIS My Way trials in Western 
Australia. The first is the intergovernmental agreement for the NDIS launch. That was signed on 7 December 
and it had all the signatures of all the Premiers and the Prime Minister. 

I have made a mistake about who is doing the comparative evaluation. I retract all that information about the — 

Hon Kate Doust: Too late; it is in Hansard. 

Hon HELEN MORTON: That is okay; it can be there. 

Hon Peter Collier: At the first opportunity she corrected the record. 

Hon HELEN MORTON: Yes; that is very good. 

Hon Alanna Clohesy: Who is doing it? 

Hon HELEN MORTON: Obviously, now I do not know. 

Hon Kate Doust: Do you want to take a break and find out? 

Hon HELEN MORTON: No, I do not need to, other than to say — 

Hon Ken Travers: Are you seriously not across your brief that much? 

Hon HELEN MORTON: Why would I be across it? I know that the contract has not been signed. 

Several members interjected. 

Hon HELEN MORTON: The contract has not been signed, so I am not at liberty to talk about it in any more 
detail. I leave it at that before I get into any more strife with my advisers. 

Hon Kate Doust: We will ask questions in committee. 

Hon HELEN MORTON: That is fine; the member can ask, but I will not be able to provide the answer in any 
more detail about who has the contract because it has not been signed. 

Hon Ken Travers: It could be anyone. 

Hon HELEN MORTON: It could be Hon Ken Travers! 

Hon Ken Travers: It would be corrupt if it were me because I never tendered. 

Hon HELEN MORTON: The four documents are the intergovernmental agreement for the NDIS launch, which 
was signed on 7 December 2011 and had the signatures of all the Premiers and the Prime Minister. That, 
basically, was the agreement in broad principle that we would undertake an NDIS in some form or another 
throughout Western Australia. The second document is the heads of government agreement. That is the 
agreement between the commonwealth and the Western Australian government for disability reform in WA, and 
that was signed on 5 August 2013. That was signed by the WA Premier and Prime Minister Rudd, and that was 
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the agreement for the two-year trial of two different models in Western Australia. Two documents needed to be 
signed to enable those two different trials to operate. The commonwealth-based NDIS trial needed a bilateral 
agreement between the commonwealth and WA. That was signed on 31 March and the signatories to that were 
the Premier and the Prime Minister. The other document was a national partnership agreement, which was 
necessary to allow the NDIA My Way trial to take place in Western Australia. Those are the four documents that 
allowed these things to happen. That, of course, does not change the need for legislation because the legislation 
is about enabling us to provide a service by way of the Disability Services Commission in Western Australia that 
is different for the people who live in one geographical area from what happens for people in the rest of 
Western Australia. 

Recommendation 1 suggested that I advise members on whether the appointment of a state minister to a 
commonwealth statutory body, being the ministerial council, under section 12 of the National Disability 
Insurance Scheme Act 2013 can be validly made. Apart from information that was provided to me that I will 
now go through—it is privileged and confidential information so I cannot table it so please do not ask me to — 

Hon Kate Doust: Sorry, I just missed that; what is privileged? 

Hon HELEN MORTON: The advice from the State Solicitor’s Office. Senior counsel from the State Solicitor’s 
Office — 

Hon Sue Ellery: You should read your notes before you come in — 

Hon HELEN MORTON: I will be reading some of my notes, but I will not be tabling it, so do not ask me to. 

Several members interjected. 

Hon HELEN MORTON: I know exactly what I can have in my hand and what I do not have to table even if 
members opposite ask for it. 

I will start from the end of the advice; I do not know how much detail people want before they will be convinced 
of this. Basically, according to my notes, the State Solicitor’s senior counsel’s final point is that — 

The above considerations in combination lead me to the conclusion that section 12 of the act does not 
impose on the state minister a duty to exercise a commonwealth statutory power in any particular case. 
Applying decisions such as Aston v Irvine and Donoghue v Ireland, section 12 of the act is therefore 
valid. 

He provides other examples of why and how that act is valid for the role I am playing in that ministerial council 
in providing advice to the commonwealth and the commonwealth minister around the National Disability 
Insurance Scheme. 

Hon Kate Doust: Minister, is that part of your response to that first recommendation in the committee report? 

Hon HELEN MORTON: About the validity? Yes, it is. 

Hon Kate Doust: Good; I just wanted to be clear on that. 

Hon HELEN MORTON: Yes; as I said, recommendation 1. I am still talking about recommendation 1. 

The point he makes is that for the reasons that follow, in his opinion section 12 of the act is valid. I will go 
through a couple of those things, but I am certainly not going to go through all of it. According to my notes, 
basically he says at point 9 that — 

The act primarily relies on the external affairs powers in section 51(xxix) of the Constitution and is 
expressed to have the object of giving effect to Australia’s obligations under the Convention on the 
Rights of Persons with Disabilities. Section 3(1)(a), in addition to section 206 of the act, provides for an 
alternative constitutional basis and seeks to engage a number of other heads of commonwealth 
legislative power. For example, section 206(1)(a) provides that the act also has the effect it would have 
if its operation were expressly confined to the provision, for example, of pharmaceutical sickness or 
hospital benefits. That operation would engage the commonwealth Parliament’s power in section 
51(xxiiiA) of the Constitution, and make laws with respect to that subject matter. It is enough to note 
that the act will have at least some general valid operation, and even if it operates only so far as the 
benefits equivalent to the assistance for which the act provides can be characterised as sickness benefits. 

In response to the concerns raised about the role of the ministerial council, the legal advice goes on to talk about 
the agency — 

Hon Stephen Dawson: You haven’t told us something else you weren’t supposed to tell us, have you? 
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Hon HELEN MORTON: Yes, I have, obviously. But I do not believe that the committee, which has done quite 
a lot of work on this, deserves anything less than the fullest possible brief I can give it on the issue around the 
powers that are able to be employed by me in that role. 

The ministerial council is in fact established by the Council of Australian Governments under clause 74 of the 
intergovernmental agreement for the national disability scheme launch. The intergovernmental agreement, which 
was signed by the Premier for and on behalf of the state, is a non-statutory agreement reached between 
Australian governments. 

Another comment I wanted to talk about was conferring power on state officers, and that is saying that a 
commonwealth law may impose administrative duties on state officers without the consent of the state. In Austin 
v the Commonwealth, the court reserved its position on the question of whether an implied limitation on 
commonwealth legislative power to confer administrative duties on the state officers arose because it was critical 
to the constitutional integrity of the states. They, alone, have the capacity to give directions to their officials and 
determine what duties they perform. Even if such a limitation on commonwealth legislative power does arise, it 
seems clear that duties may be imposed on state officers with the consent of the state concerned. 

According to my notes, the legal advice continues — 

In the present case I would regard the provision of the intergovernmental agreement as providing the 
state executive government’s consent to the commonwealth conferring the advisory functions provided 
for by the act on the ministerial council. In these circumstances, section 12 of the act would infringe any 
limitation in commonwealth legislative power only if legislative, as opposed to executive, consent was 
constitutionally mandated before the act could impose duties on a state minister. 

The advice goes on to comment about other areas, in that the act does not impose a duty on state ministers. As I 
say, for all the reasons above, the final comment is that the considerations in combination—I have read out only 
a few—lead to the conclusion that section 12 of the act does not impose on the state minister a duty to exercise a 
commonwealth statutory power in any particular case, and applying decisions, as he earlier indicated, under 
section 12 of the act is therefore valid. 

That is the advice I have from senior counsel on section 12 of the commonwealth National Disability Insurance 
Scheme Act. Having considered that advice, the government’s position is quite clearly that section 12 validly 
confers advisory functions on the ministerial council. Empowering a body to provide advice on matters arising 
under the act is an incidental part of the legislative powers that authorise the establishment of the National 
Disability Insurance Scheme. That incidental power has not been exercised in a way that infringes any 
constitutional limitation concerning state laws conferring functions on state officers. 

The other section of this issue is that it is further supported by advice from the Department of the Premier and 
Cabinet and the commonwealth Department of Social Services that refutes the committee’s position and 
confirms that the National Disability Insurance Scheme legislation places more onerous requirements on the 
commonwealth than it does on states and territories. I note that every other state and territory has carefully 
considered the implications of participation by ministers in the ministerial council, and they have determined that 
such participation would have no adverse impact on the sovereignty of their jurisdictions. 

As the issue has not affected the participation of any other state or territory, I do not consider that it is sufficient 
to impede the bill and Western Australia’s participation in the trial. From my point of view, I was not quite clear 
whether the committee was suggesting that Western Australia does not participate in the ministerial council or 
proceed with the trial. Certainly the government’s commitment to participation in the trial is strong and, as I 
have stated, I do not believe that this argument is sufficient to impede the bill and, by consequence, the trial, if 
either of those issues were being suggested by the committee. 

Recommendation 2 of the committee was that during the debate on the bill I advise the Legislative Council why 
the bill is necessary, when the My Way model is already underway with the relevant administrative 
arrangements in place. I seriously do not believe I need to go any further into that, but if any member of the 
committee or anybody or else in the Council needs a further explanation of why the legislation is necessary to 
enable the NDIS My Way trial to take place, I am happy to give further information on that, but I think I have 
probably covered that quite a lot. 

Recommendation 3 — 

Hon Kate Doust: Do you want to deal with that when we get into committee? 

Hon HELEN MORTON: Does the member want to go through each of the recommendations then? I am happy 
to, if the member really wants it to happen that way. 
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Hon Kate Doust: The recommendations are broken into questions and proposed amendments, so I just assumed 
that at this stage you would deal with the matters that are questions and when we get into committee you might 
respond to the recommendations that are proposed amendments at that stage. 

Hon HELEN MORTON: I am just giving an overview. 

Hon Kate Doust: If you want to work through each one, that’s fine. 

Hon HELEN MORTON: If the member wants to move those amendments when we get to committee, we will 
go through them in more detail then, but I will just gloss over them now. I think we have talked about 
recommendation 2. Recommendation 3 states — 

The Committee recommends that the term NDIS Rules be defined in Clause 4 of the Disability 
Services Amendment Bill … 

Recommendation 3 proposes an amendment to include a definition of the term “NDIS rules”. I do not accept that 
this recommendation is necessary, as the definition is redundant. The amendment bill does not use the term 
“NDIS rules”. The only place something similar appears is in proposed section 26F and only in reference to how 
the expression appears in the National Disability Insurance Scheme Act and how it should be read for the 
purposes of this bill. Parliamentary Counsel has confirmed that the definition is not required. 

Recommendation 4 proposes to cite the 11 NDIS rules in the bill. Again, I cannot support this amendment as it 
would limit the regulation-making power to only those rules. As most people are aware, we have been working 
through those rules and regulations now for quite a while and the commonwealth has had rules come and go in 
that time—it is a trial—and so at any particular time those rules will change. Apart from that, we do not need to 
adopt all of those rules in Western Australia; we are only picking and choosing the ones that are applicable to 
how we want to operate the NDIS My Way model. That is the flexibility that has been given to us in this trial. 
Therefore, adopting the regulations based on all 11 rules there would mean that we would have to come back and 
seek amendments to the Disability Services Act every time we wanted to either increase, change or delete a 
rule—at the moment that will occur by regulation. 

Recommendation 5 states — 

The Committee recommends that during the debate on the Disability Services Amendment Bill … 
the Minister should advise the Legislative Council on the mechanism by which parliamentary 
scrutiny will occur for the type of new amendments proposed under Clause 4 … 

That is no different to how many other regulations are scrutinised—that is, through the Joint Standing 
Committee on Delegated Legislation. I am sure people are very familiar with that process, so I will not spend 
any time on it. 

Recommendation 6 states — 

The Committee further to paragraphs 3.72 and 3.73 of this Report recommends that clause 5 of 
the Bill (new section 56(2) Act) be amended as follows: … 

It proposes to delete the word “provide” and insert “prescribe”. Again, this is a stylistic approach to legislation. 
Recommendation 6 is not supported. It has been confirmed by Parliamentary Counsel that regulations made 
under new section 56(2), like all regulations, must be laid before each house of the Parliament—I think I am 
talking about a different section here—and recommendation 6 is to put all those recommendations in place. 
The report goes on to say that it makes no difference whether the term “provide” or “prescribe” is used. 

The DEPUTY PRESIDENT: Order, members, the minister has the call. There are far too many audible 
conversations happening in the chamber. 
Hon HELEN MORTON: Whether the term “provide” or “prescribe” is used is an issue of style, not substance. 
I also add that the committee’s proposed amendment to replace the word “provide” would introduce a 
grammatically incorrect sentence in the legislation. 

I had a bit more difficulty with recommendation 7. That recommendation is not supported, but it also lacks 
clarity. The existing proposed section 57A functions to provide flexible drafting options for any future 
regulations. I am very happy to assure the house that it is the intention that the full text of any commonwealth 
rule referred to or reproduced in regulations will be in full text, if that is the concern being expressed in the 
recommendation. The drafting of the coming regulations is well advanced, and I have recorded on the 
explanatory memorandum the intention that the full text of any document referred to be produced in full. I also 
note that the committee recommendation is written such that it intends to delete the current proposed section 57A 
and insert a different proposed section 57A; however, the replacement text then refers to and appears to function 
in conjunction with the original proposed section 57A, so there is a bit of confusion there. In addition to this, 
there appears to be an assumption that the documents listed in the commonwealth’s proposed amendment will 
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automatically apply to Western Australia and, as I have already indicated, that is not the case. We will adopt 
what we want to adopt from the commonwealth’s array of publications in this area; but if we do adopt them, we 
will adopt them in regulation and people will be able to see them. I am uncertain about the committee’s intent 
with this regulation and question whether an error has been made in the drafting of the recommendation. 
The commonwealth’s legislation, including the rules, does not automatically apply to the Western Australian 
trial. There is no requirement that the state adopt or be automatically subject to the commonwealth legislation. 
The state considers any legislation adopted by the commonwealth and will then adopt it, if required, in state 
regulations. These will then be referred to the Joint Standing Committee on Delegated Legislation. 
The amendment also places a considerable administrative burden on the Disability Services Commission and 
appears to make it responsible for re-publishing documents of the commonwealth, whether or not they were used 
as a basis for state legislation. The committee has not made a case for imposing this kind of additional and 
burdensome administrative requirement on the Disability Services Commission. 

Recommendation 8 from the committee is that the bill be amended to include a new provision under clause 4 as 
is suggested and, again, I would comment that the argument is about the review time. That is not supported 
because of the things I have already mentioned. The argument is that any review should occur as part of the 
broader review of the entire act. It is not appropriate to review just a part of the act. This bill is inserting and 
amending an entire act, the Disability Services Act, and the act itself is reviewed regularly and a review has 
already commenced. It gets reviewed every five years and members may be aware that the last time the act was 
reviewed was in May 2009 and as a consequence, a further review of the act commenced in May this year and 
will continue to be undertaken through the two-year trial period. The act, as it gets amended if this bill is passed, 
will be subject to the review as a whole of the act, rather than just a part of the act. Also, as we are in a reform 
environment and these trials are being undertaken, an evaluation is being taken across the entire trial sites and, 
consequently, they will continue to be monitored and assessed throughout that trial. That means not only the 
impact of the legislation on enabling the trials will take place, but also any other things that might occur to have 
an impact on legislation that may not have been considered. I do not believe that there will be anything, but we 
just do not know that. It will include the operation of all the new sections inserted by the amendment bill and the 
way the WA NDIS My Way trial will be subject to thorough and ongoing independent evaluation, and the results 
of this will also inform the review. I also note that the date referred to is much too soon after the end date of the 
trial to offer any meaningful review of the legislation. I am sure members will agree that this consideration 
should occur with full and proper community and stakeholder consultation. If the trial finishes on 30 June 2016, 
work will continue to be reviewed after that, so it is not considered necessary to have a review clause in this bill; 
it will be picked up in the ongoing review of the act and the pilot and trial that is taking place. 

The final recommendation provides for two matters. It suggests that an expiration date should be included, and 
that new amendments be presented to Parliament at the conclusion of the trial. The issue of a conclusion date is 
quite complex. It is worthwhile remembering that there are people who will still receive funding, support and 
services, and those things will not stop on 30 June 2016. There will be a transition period during which we will 
roll this out across the state under either the NDIS My Way approach, the National Disability Insurance Agency 
approach, or some combination of the two; but whatever it will be, at the end of two years there will be a 
transition period from where we are in these trial sites to where we are going to be in the future for disability 
services in Western Australia. Consequently, we cannot suddenly have a sunset clause that says, “As of 30 June, 
the level of funding you’ve been getting drops back to the CAP level of funding”, or “The level of services 
you’ve been getting are now no longer applicable.” The transition needs to take place, and that is what we will 
need to consider at the end of this process, recognising that there are people at the heart of what we are doing 
here. An inflexible expiry date set in the act would threaten the continuity of services for people with a disability 
and would not allow the state the flexibility to make arrangements with the participants in the trial beyond 
two years. Instead, the bill seeks to provide for an end date to the trials in regulations. This will allow for an 
extension of the provisions beyond the end of the agreed trial date, if required, to provide reassurance of 
continuing services to the trial participants. 

With those comments, I am comfortable that I have addressed the issues that people have raised and the issues 
that have come up through the committee’s report. I do not believe there is any great benefit in going over any 
more of that information; if members wish to seek more detail in Committee of the Whole, I am happy to do that. 

Question put and passed. 

Bill read a second time. 

Committee 
The Chair of Committees (Hon Adele Farina) in the chair; Hon Helen Morton (Minister for Mental Health) in 
charge of the bill. 

Clause 1: Short title — 
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Hon BRIAN ELLIS: I had not intended to speak on this bill, but I thank the Chair for reminding me that I have 
the opportunity to do so on the short title; I obviously was not paying that much attention when the minister 
finished her reply to the second reading debate! I feel I must say a few words, being a member and the 
Deputy Chair of the Standing Committee on Uniform Legislation and Statutes Review. To put this in the context 
of the bill, I will refer to the amendments. 

I believe that the committee performed its duties thoroughly in the process of dealing with this bill, particularly 
given the information it had before it. It was done in a timely manner because we were conscious of the urgency 
with which this bill needed to be debated and passed. I just want to point out that what has come to light since 
the report may have made the report slightly different than it was, but because we were conscious of getting the 
report back to the house, and given what we had before us, I think the committee did its duty to its fullest 
capabilities at the time. 

The report essentially asked for the minister to explain the reason for the necessity for the bill in the first place. 
I had discussions with the minister and a thorough briefing, and I was probably partly responsible for the 
information that she had to deliver in her reply to the second reading debate, because I asked that she explain 
why she disagreed with the recommendations. 
Hon Sue Ellery: Before the report was tabled? 

Hon BRIAN ELLIS: No, definitely not before the report was tabled. It was this week, long after the report was 
tabled. I point out to the Chair that the member knows that. 
Hon Sue Ellery: I know that now; I knew it last night, but not on Monday. 
Hon BRIAN ELLIS: I am a bit surprised that the member is criticising me in that way, because she knows 
damn well that it was reported. It was tabled long before I discussed this with the minister. 

The DEPUTY CHAIR (Hon Liz Behjat): Order, members! We are on clause 1. I know that the minister has 
invited other members to make commentary at this point, so I am giving a lot of leeway, but I am not giving 
leeway to have discussions across the chamber between members.  

Hon BRIAN ELLIS: I wish to point out that after asking the Minister for Disability Services to explain all the 
reasons she does not agree with the amendments, I am satisfied that she has done so in her second reading speech 
and that I do not know that there are reasons for those amendments. I point out to the house that as a member of 
the Standing Committee on Uniform Legislation and Statutes Review, I am satisfied with the minister’s 
explanation. I thank the standing committee for the work it put into that report, and I also thank the minister for 
her explanation. 

Hon KATE DOUST: I had not intended to comment on the remarks of Hon Brian Ellis—in fact, I was not sure 
what Hon Brian Ellis was going to say about the report—but I want to clarify his comments about his meeting 
with the minister as a committee member. I was not aware that Hon Brian Ellis or the other member had had any 
meetings with the minister until just prior to the second reading debate resuming in the house last night. I must 
say that I thought that it was a tad unusual that that would happen because the only conversation I had had in 
which any concern was expressed to me about the report or about the amendments was as I walked into this 
chamber when the minister commented to me and arranged to have a discussion with me at some point after we 
commenced the debate. Hon Brian Ellis asked me prior to my meeting with the minister if the minister had 
spoken to me and he alerted me to the fact that he had had a meeting. At the end of the day, that is his business, 
and it is good that he has been briefed, but I think it is a bit unusual that it happened in that way. As I said last 
night, given that there had been a period of a couple of weeks since the tabling of this report, if concerns had 
been expressed—certainly those amendments would have been available at that time—I am surprised that 
neither I nor the committee as a whole had been contacted about those concerns. If that is the way other members 
of the committee want to conduct themselves in the future, it is highly unusual. But I say to the minister that 
I acknowledge that she has provided quite a bit of detail in response to questions the committee has raised and I 
appreciate that she has read out substantial parts of the State Solicitor’s Office’s advice on the clause 12 matter. 

The committee worked within a short time frame, and perhaps things could have been done differently to access 
other information—that has been a learning curve—but the committee raised some legitimate questions, as it 
always does, and, as I have said, the minister has responded to them. The committee never once in its report said 
that this bill should not proceed at all, because, as I have said to the minister, to the best of my knowledge 
everyone in this chamber supports the bill. But it is perfectly legitimate of a committee, as part of its inquiries, to 
raise questions and to proffer recommendations where it sees a bill could be improved. That is simply what the 
committee has done. It is up to the minister to accept and reject those amendments. On this occasion, the 
minister has chosen to reject them and she has explained her reasons for doing so. Whether the committee agrees 
with that, it does not matter; we know that this bill is supported in the house and on this occasion it will go 
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through unchanged. But in my time in this chamber I have never heard the type of comments that were made 
about how a committee worked its way through this inquiry and conducted its business. 

Hon Helen Morton: What were the comments? 

Hon KATE DOUST: The comments were that a member of the committee or the staff did not understand what 
was in front of them. I cannot remember the exact wording, but it was similar to that. I am concerned about that 
because I know how hard committee staff work on these inquiries and the amount of detail they have to work 
through; so I wanted to put that on the record. 

I accept the comments the minister has made in response to each of the amendments. Noting the point of time 
that the chamber is at, I seek advice from the Chair. I know that the amendments are currently on the notice 
paper, but because we have already been given the government’s position on each of the amendments that were 
moved, it is not my intention, as the chair of the Standing Committee on Uniform Legislation and Statutes 
Review, to formally move those amendments now, because we understand that they will not be passed, they are 
not supported and the government has clearly articulated its position on each one. They are on the record now, so 
the committee can take those comments on board. 

The DEPUTY CHAIR (Hon Liz Behjat): On the question Hon Kate Doust has raised about the standing 
committee’s recommendations, I draw the chamber’s attention to standing order 136(3) which states — 

If the Council has commenced consideration of the Bill in Committee of the Whole House or the 
procedure outlined in (2) is not adopted, any amendments recommended by a Committee shall be listed 
under the Committee’s name in the Supplementary Notice Paper related to the Bill, and shall be put by 
the Chair of Committees when the Committee of the Whole House is considering the relevant clause or 
schedule. 

Under the standing orders, I am required to put those amendments when the time arises. 

Hon ADELE FARINA: I would like to put on the record that I found parts of the second reading speech of the 
Minister for Disability Services astounding and very confusing. What I found particularly astounding was that 
she stood in this place and read extensively from the legal opinion given to her by the State Solicitor’s Office. 
Normally, governments do not table opinions by the State Solicitor on the basis of legal professional privilege. 
However, once the minister reads extensively from such a document, the minister effectively waives legal 
professional privilege. Although the minister may have done that clothed under parliamentary privilege in this 
place, it is still an extraordinary act for a minister to undertake and then at the same time, while extensively 
quoting from a legal opinion, claim that that legal opinion is confidential and, therefore, the minister will not 
table it. I find that an extraordinary practice. Perhaps the minister might want to reflect on that after today and 
get some legal advice on what she has done, because I think it raises a whole lot of questions and complications 
for government that may need to be addressed. If the minister were not in this place, and possibly even being in 
this place, she would have now waived legal professional privilege over that document. In any event, that was 
not the main point I wanted to raise. 

I understand that this amendment bill is to introduce amendments to the Disability Services Act to facilitate the 
trial of the National Disability Insurance Agency and My Way trials under the National Disability Insurance 
Scheme. I understood the minister to say during her reply to the second reading debate that the provisions that 
the chamber is amending are intended to stay in place well beyond the two-year trial; so this amendment bill is 
not about delivering amendments to the Disability Services Act to facilitate a trial, because the intention is that 
these provisions will then stay in the bill forever, unless a government of the day chooses to move a further 
amendment bill and remove those provisions and the Parliament of the day then agrees to those amendments. 

I suppose I now have some difficulty understanding the purpose of this bill. The minister is saying that it is a 
two-year trial. I wrote some notes. She indicated that the two-year trial would conclude in July 2016, yet she 
indicated in the second reading speech that trials will be run concurrently. The agreement is for a two-year trial 
period commencing on 1 July 2014. The second reading speech states — 

The state government’s Western Australian model, known as WA NDIS My Way, will be implemented 
in both regional and metropolitan locations. It will be run by the Western Australian Disability Services 
Commission under state legislation. From 1 July 2014, it will be trialled in the state’s lower south west 
region, and on 1 July 2015 the trial will be expanded to include the Cockburn–Kwinana area. 

Is the intention not to run the two-year trial in the Cockburn–Kwinana area but simply to run a one-year trial, and 
run a two-year trial in the south west? I am not too sure how long the trial will run in the City of Swan and the 
Shires of Kalamunda and Mundaring. I would not mind some clarification on that. Is the purpose of this bill to 
facilitate a two-year trial? If so, why are the provisions that facilitate that effective well beyond the conclusion of 
that two-year period? 
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The minister also mentioned in the second reading speech that it is intended that people who obtain a benefit 
during this two-year trial period will not lose that benefit during any transition period to a new scheme. 
That makes a whole lot of assumptions—that there will be a transition to a new period, which I am sure the 
community, particularly those people with disability services, will be very pleased to hear. However, we have a 
completely different government at a federal level from the one that introduced the NDIS scheme, which 
introduced some pretty savage cuts in the last budget and is saying that there are tight times ahead. We do not 
know what that decision will be at the end of the two-year trial period. I am curious to know who will fund the 
additional services during any transition at the end of the two-year trial because none of this is explained in the 
bill, in the second reading speech or in the explanatory memorandum. 

Hon HELEN MORTON: First, I will make some comments in response to Hon Kate Doust. In needing to take 
to my upper house party room a decision to not support any of the recommendations of a committee that has 
worked very hard and in a very compressed time frame, and knowing that I had members sitting in that party 
room who would not understand it—I certainly was not going to go through a full second reading speech in the 
party room—I invited the two members to a meeting on Monday. That was the first time they heard anything at 
all about my intention to talk on Tuesday in the party room about what I was going to do with this committee 
report. The next day I spoke to Hon Kate Doust about it as well. In essence, I believe that I provided the 
necessary amount of time to get through that party-room situation, but the comment that it would have been 
acceptable to speak to the whole committee is valid. I did not get a copy of the report until recently. It was not 
sent to my office. 

Hon Kate Doust: It was tabled last year. 

Hon HELEN MORTON: It was tabled while we were not sitting. I did not receive any notification that it had 
been tabled. I was asking the Disability Services Commission to monitor whether that paper had been tabled. 
It was tabled nearly a month earlier than we expected. 

Hon Sue Ellery: Because you wanted it. 

Hon HELEN MORTON: No. We had a time frame but it was tabled earlier. I am not criticising that; I am 
appreciative of it. I am just saying that on the basis of the way this turned out, I apologise for not giving the 
opposition more time than I did. I gave the other members only one more day’s notice. It is not as though I was 
not providing information to Hon Kate Doust and the other members. 

I turn to the comments made by Hon Adele Farina. She said that I said “well beyond”. I do not know where the 
word “well” came from. Did I say that? Did I say that the transition or the current circumstances would continue 
“well beyond” the trial, or did I just say that the date the trial would finish would need to be in regulations and 
some transition needed to be in place to enable us to transition to whatever we were going to move to at the end 
of the trial period? The state will fund the transition, whatever that will be. However, during the two-year time 
frame, if there is an agreement with the federal government to continue to participate in the transition in the way 
that it is—it may well be before the end of the trial—the commonwealth and the state will sign further 
agreements to continue for another six months or expand to other geographical areas and continue the trial or the 
work that is being undertaken. All of those factors are unknown. That is the nature of a trial; that is what trials 
are for. We have made it absolutely clear that if a transition needs to be made as of 30 June, we will transition 
this service to wherever we go from here. I hope and I am sure Hon Adele Farina hopes and I am sure all people 
with disability services in the state hope that we will not transition back to a system that operated under the 
combined application process with reduced levels of funding. That would be heartless, and I cannot see any 
government anywhere doing that. The fact that other states are also doing two-year trials at the moment or 
trialling services that are ramping up as they go along is what transition is about. We will transition from here 
when we know where we are going. Nobody knows that yet. 

In terms of how we will bring in the Cockburn–Kwinana component down the track, this is about phasing in. 
Once again, we will not start with the entire two years of work on day one. We cannot take all of those 4 000 
people on day one. It is about phasing in as the services grow. We will not phase in Cockburn–Kwinana only on 
the basis of postcodes, but also at a second stage. Yes, it will be for 12 months initially. Some postcodes will 
phase in for even less than 12 months as part of that overall two-year trial. Not everybody will start on day one. 
The phasing in means that by virtue of taking this up in a gradual way, some postcodes will have less than 
12 months of services. The information around which postcodes are phasing in on which date has been agreed to 
by the state and the commonwealth, and that is part of phasing in. The same thing will happen in the hills. 
The phasing in is like the gradual take-up of people into the NDIS trials. That is what is occurring also in other 
states. The agreement around phasing in is not unique to WA or the My Way NDIS trial; that is how it is 
occurring across the whole nation at the moment. 

Hon ADELE FARINA: My understanding from reading the second reading speech is that this is a two-year trial 
of two models over a three-year period, which is confusing enough to get our head around anyway. 
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Hon Helen Morton: It is a three-year period. 

Hon ADELE FARINA: That is in all the information I have read. We have a situation in which the government 
is starting the trial in the south west on 1 July 2014. It will then start the trial in Cockburn–Kwinana—that is a 
metropolitan-based component of the My Way model trial—a year later, in July 2015. We do not actually have a 
start date for the commonwealth’s National Disability Insurance Agency model trial. 

Hon Helen Morton: We do; it is 1 July.  

Hon ADELE FARINA: Of what year? 

Hon Helen Morton: This year.  

Hon ADELE FARINA: Well it is not in the minister’s second reading speech.  

Hon Helen Morton: It has nothing to do with this particular—I will tell her about it when I stand up.  

Hon ADELE FARINA: I am reading from the second reading speech for the Disability Services Amendment 
Bill 2014, which states — 

The commonwealth model will be implemented in the current City of Swan and the Shires of 
Kalamunda and Mundaring, and will be administered by the National Disability Insurance Agency. This 
location will be governed by the National Disability Insurance Scheme Act 2013 and its associated 
rules.  

The second reading speech does not have a commencement date whereas it provides a commencement date for 
the My Way model. How do we then compare two different models over a two-year trial period when the two 
models will not be running for a whole two years? 

Hon Helen Morton: The phasing in will be the same.  

Hon ADELE FARINA: But that has already been done for the trial in the south west. On 1 July 2014, the trial 
will be ready to start in the south west. We will then have a phasing-in period for Cockburn and Kwinana, which 
will take a year with the trial starting on 1 July 2015. The minister said that this is a two-year trial that finishes in 
2016, so with respect to Cockburn and Kwinana it is only a one-year trial and not a two-year trial. If the NDIA 
model that will be run in the City of Swan and the Shires of Kalamunda and Mundaring is being phased in over a 
12-month period, we have only a one-year trial of the NDIA model, and not a two-year trial. I am seeking some 
clarification from the minister: Is this a two-year trial or is this trial expected to run beyond two years? 
The minister’s answers to the questions and the information provided to date have been very confusing.  

Progress reported and leave granted to sit again, pursuant to standing orders. 
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